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JURISDICTION AND NATURE OF PROCEEDINGS 
AlphaGraphics filed its complaint against attorney 
Charles C. Brown and against the law firm of Brown, Smith & Hanna 
("BS&H") on November 10, 1988, claiming approximately $4,000-00 
for printing services requested by said defendants- The case was 
tried on July 18, 1989 and August 9, 1989. Judgment was entered 
by the Honorable Floyd H- Gowans in favor of AlphaGraphics and 
against defendant BS&H in the full amount of AlphaGraphic's 
invoice, together with interest at the statutory rate of 10% per 
annum from the due date until paid, together with AlphaGraphic's 
costs incurred in the action- AlphaGraphic's complaint against 
defendant Charles C. Brown was dismissed. The judgment was 
entered on August 15, 1989. 
Defendant BS&H has appealed the action to this court 
pursuant to Rule 3 of the Rules of the Utah Court of Appeals. 
DETERMINATIVE CONSTITUTIONAL PROVISIONS OR STATUTES 
AlphaGraphics disagrees that the Statute of Frauds cited 
by BS&H is determinative in this action. BS&H cites in its brief 
the statute stating that an agreement must be in writing if it is 
a promise to answer for the debt of another. However, in this 
case, AlphaGraphics alleged and proved, and the court held, that 
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the debt was a debt incurred directly by BS&H. At any rate, BS&H 
fails to argue this statute in its brief. 
STATEMENT OF THE CASE 
NATURE OF THE CASE 
This is an action for the recovery of an unpaid invoice 
by AlphaGraphics to the law firm of BS&H. The invoice was not 
paid, despite numerous invoices by AlphaGraphics to BS&H, numerous 
phone calls and a written letter requesting payment. No objection 
to the invoices was ever raised. AlphaGraphics therefore filed 
its action against BS&H, and judgment was entered in favor of 
AlphaGraphics for the full amount requested. 
COURSE OF PROCEEDINGS 
On November 10, 1988, AlphaGraphics filed its complaint 
against BS&H and attorney Charles C. Brown, an attorney in the law 
firm of BS&H. On November 29, 1988, defendants filed their answer 
to AlphaGraphics' complaint. Although defendants' answer raised 
several defenses, the principal defense asserted by defendants in 
discovery and at trial was that, although BS&H had requested the 
printing services and had directed the printing work, the invoice 
for the printing services should have gone to the law firm's 
client and not to the law firm. 
The parties conducted written discovery and both parties 
submitted motions for summary judgment. Both summary judgment 
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motions were denied and the case was set for trial for July 18, 
1989. The case was tried on that date and on August 9, 1989. The 
court entered judgment in favor of AlphaGraphics and against 
defendant BS&H on August 15, 1989. 
DISPOSITION 
At the close of AlphaGraphic's evidence, the court 
dismissed AlphaGraphic's complaint as to defendant Charles C. 
Brown. At the close of the trial, the court entered judgment in 
favor of AlphaGraphics and against defendant BS&H for the full 
amount of AlphaGraphic's invoice, together with interest at the 
statutory rate of 10% from the due date of the invoice until paid, 
together with AlphaGraphic's costs in the action. BS&H filed 
objections to Findings of Fact and Conclusions of Law on August 
21, 1989, which objections the court denied. 
STATEMENT OF THE FACTS 
1. Sometime during the end of June or the first week of 
July, 1988, Mr. Jim Leubcke, who was at that time changing 
employment from Progressive Printing to AlphaGraphics, was 
contacted by Renae of BS&H and asked to furnish a quotation on 
producing 20 copies of a 120 page prospectus. Mr. Leubcke quoted 
a price of $500.00 plus. (Tr. 18-19.) 
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2. On Friday, July 8, 1988, Mr. Leubcke was again 
contacted by Renae of BS&H and asked to come over and pick up the 
job. He did so on that date and discovered that this project was 
much more complex than the one described to him by Renae. The 
client of BS&H for whom the work was being done, Mr. Guy Davis of 
William Cooper Winery, was at BS&H with Renae and explained the 
job to Mr. Leubcke in further detail. (Tr. 20-22.) 
3. Mr. Leubcke contacted Mr. Kermit Johnson, President 
of AlphaGraphics on Friday, July 8, 1988 regarding the same 
project. (Tr. 59.) 
4. Mr. Kermit Johnson called Mr. Charles Brown of BS&H 
at his home on Saturday morning, July 9, 1988 regarding the 
project. Mr. Johnson introduced himself to Mr. Brown as President 
of AlphaGraphics and stated that he was working on this project 
with Mr. Leubcke. Mr. Johnson and Mr. Charles Brown set up a 
meeting for Monday morning, July 11, 1988. (Tr. 60-61.) 
5. Mr. Leubcke, Mr. Johnson, and one other employee of 
AlphaGraphics went to BS&H on Monday, July 11, 1988 to further 
discuss the printing of the prospectus. They met with Mr. Jeffrey 
Brown, who is an attorney in the firm of BS&H and the brother of 
Charles Brown. These four determined in the meeting that the text 
of the prospectus was flawed. Mr. Jeff Brown made corrections and 
gave instructions to print the corrected pages. Mr. Jeff Brown 
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understood all three individuals to be employed by AlphaGraphics. 
Mr. Jeff Brown told the AlphaGraphics people that the new 
materials were to replace the materials given to them the prior 
Friday and that they were now to produce the copies from the new 
materials. (Tr. 23-26.) 
6. The meeting lasted a half-hour to forty-five minutes 
and Mr. Jeff Brown billed approximately two hours of his time to 
the client, Guy Davis, that morning. (Tr. 107.) 
7. At the conclusion of the July 11, 1988 meeting, Mr. 
Leubcke "explained to Mr. Brown that the project had grown from 
its original conception to almost a $4,000.00 project. [Mr. 
Leubcke] asked him who was going to be the responsible, who would 
be the responsible party for payment . . . " The response was 
"Charlie isM. (Tr. 27, 30.) 
8. The reason for asking that question was that 
AlphaGraphics would not have proceeded with the work if they felt 
they were unsecured in getting paid. (Tr. 32). 
9. The work was completed as requested and in the time 
requested. After the work was completed, AlphaGraphics sent the 
bill to BS&H. The bill was sent approximately mid-July, 1988. 
(Tr. 33-34.) 
10. The bill, addressed to BS&H, states "Attention: 
Charles Brown and Guy Davis" because it is traditional in 
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invoicing a corporation that you have some way of identifying 
parties of interest so that the accounting department can 
determine who the invoice should be posted to. (Exhibit P-l 
(attached hereto) and Tr, 33 & 35.) 
11. There was never any objection to the invoice. (Tr. 
35. ) 
12. Mr. Leubcke placed between six and ten telephone 
calls to BS&H to ask about payment of the invoice, during the 
period of time approximately 60 days after the date of the invoice 
until the time of the lawsuit. (Tr. 36.) 
13. At one point, Mr. Leubcke did speak directly on the 
telephone to Charles Brown. Mr. Brown was somewhat apologetic, 
and stated that he had not secured sufficient monies from his 
client to pay the bill. However, he did not state that he was not 
liable for the bill or that his firm was not liable for the bill. 
In fact, no one at BS&H ever stated that BS&H or Charles Brown was 
not the responsible party for paying the bill. Mr. Leubcke never 
understood that anyone other than BS&H and/or Charles Brown would 
be responsible for the invoice. (Tr. 42-44.) 
14. On or about October 13, 1988, Mr. Leubcke wrote to 
Charles Brown of BS&H requesting payment of the invoice. (Exhibit 
P-2 (attached hereto) and Tr. 44-45.) There was never a response 
or objection to this letter requesting payment. (Tr. 44-45) 
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15. At that time, it was the policy of AlphaGraphics to 
get the money up front from the law firm's client if the law firm 
would not take responsibility for the billing. (Tr. 62.) 
16. Mr. Kermit Johnson, who was present at the meeting 
with Mr. Leubcke on July 11, 1988 at BS&H, distinctly remembers 
Mr. Leubcke asking the question who would be responsible and Mr. 
Jeff Brown responding that Charlie would be responsible. (Tr. 
63.) 
17. Mr. Jeff Brown knew in the meeting of July 11, 1988 
that he was meeting with people from AlphaGraphics. (Tr. 105-6.) 
SUMMARY OF ARGUMENT 
1. BS&H has failed to meet its burden of marshalling 
all of the evidence and showing that no interpretation of all of 
the evidence in the light most favorable to AlphaGraphics could 
result in a judgment in favor of AlphaGraphics. Doelle v. 
Bradley, 784 P. 2d 1176, 1178 (Utah 1989). A review of each 
party's statement of the facts demonstrates that BS&H has failed 
to meet this burden. 
2. Furthermore, AlphaGraphics objects to BS&H's 
statement of the facts and submits that such statement violates 
Rule 27 (k) of the Rules of the Utah Court of Appeals. BS&H's 
statement of the facts is a mischaracterization of the testimony 
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and amounts to an attempt to mislead the court as to the actual 
testimony given. 
3. AlphaGraphics is entitled to its attorney's fees as 
a result of this frivolous appeal. 
4. The findings of fact are supported by the evidence 
and are adequate to support the conclusions of law and the 
judgment. 
5. Any errors by the court are harmless errors. 
Specifically, the question of whether Guy Davis was or was not 
present at the July 11, 1988 meeting has no bearing on the fact 
that Jeff Brown told AlphaGraphics that Charles Brown was 
responsible for the $4,000.00 bill. 
6. Ratification is not necessary since BS&H incurred 
the bill directly. However, BS&H clearly affirmed responsibility 
for the bill after the bill was sent. 
ARGUMENT 
POINT I 
BS&H CANNOT CHALLENGE THE TRIAL COURT'S FINDINGS BECAUSE IT 
HAS COMPLETELY FAILED TO MARSHAL ALL OF THE EVIDENCE 
IN SUPPORT OF THE FINDINGS AND THEN SHOW THAT THE 
EVIDENCE IS LEGALLY INSUFFICIENT TO SUPPORT 
THE FINDINGS. 
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In the case of Doelle v. Bradley, 784 P. 2d 1176 (Utah 
1989), the Utah Supreme Court stated: 
To successfully attack findings of fact, an 
appellant must first marshal all the evidence 
supporting the findings and then demonstrate 
that, even if viewed in the light most 
favorable to the trial court, the evidence is 
legally insufficient to support the findings 
• • • 
In the present case, Robert has not attempted 
to marshal the evidence in support of the trial 
court's findings and demonstrate that the 
evidence supporting the findings is legally 
insufficient. His brief presents the 
conflicting evidence in a light most favorable 
to his position and largely ignores the 
contrary evidence. Therefore, there is no 
reason for us to disturb the trial court's 
findings. 
Id. at 1178 - 9. 
The first point in BS&H's brief is a challenge to the 
trial court's findings of fact. However, like the appellant in the 
Doelle case, BS&H has simply presented the conflicting evidence in 
a light most favorable to its position and has largely ignored the 
evidence in favor of the trial court's findings. See Statement of 
Facts in this appellee's brief. Therefore, BS&H has not even begun 
to meet its burden of marshaling the evidence in order to challenge 
the trial court's findings of fact. 
At any rate, a review of AlphaGraphics' statement of 
facts in this brief will show that the testimony reflects, point 
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for point, the trial court's findings of fact. Therefore, the 
evidence supports the trial court's findings. 
Furthermore, the trial court's findings of fact are clear 
and support the conclusions of law and the judgment. This is a 
very simple collection case. The simple facts are that the law 
firm of BS&H called the printer, AlphaGraphics, had the printer 
pick up a prospectus for printing from the law firm, met with the 
printer at the law firm and directed the work, and informed the 
printer that the lead attorney performing the legal work on the 
prospectus would be responsible for the $4,000.00 billing. 
After the billing was sent, the law firm never objected 
to the billing or denied responsibility for the bill. The court 
therefore concluded, on those facts, that the law firm was 
responsible for the invoice for the printing services. Although 
the testimony of Jeffrey Brown was that he did not recall a 
discussion about who would be responsible, there was sufficient 
evidence that such a conversation took place and the court, in its 
discretion, and with its opportunity "to judge the credibility of 
the witnesses", found that the discussion did take place. Utah 
R.Civ.P. 52(a). 
Therefore, the trial court's findings of fact are 
supported by the evidence and are sufficient to support the 
judgment. 
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POINT II 
ALPHAGRAPHICS OBJECTS TO THE STATEMENT OF FACTS BY BS&H 
ON THE GROUNDS THAT IT IS A MISCHARACTERIZATION 
OF THE ACTUAL TESTIMONY. 
The statement of facts by BS&H in its brief contains 
several mischaracterizations of the testimony. For example, at 
paragraph 9 of its brief, BS&H states that the transcript provides 
that all arrangements for the printing as to time, quantity and 
cost were arranged directly between Mr. Leubcke and the client, Guy 
Davis of William Cooper Winery, Inc. BS&H then cites to the 
transcript at 47. However, that Transcript at page 47 says nothing 
about any discussion between Mr. Leubcke and Mr. Davis regarding 
time or cost. Furthermore, the evidence is clear that the Friday, 
July 8th discussion between Mr. Davis, Renae of BS&H and Mr. 
Leubcke was superseded by the Monday, July 11th discussion between 
Mr. Jeff Brown and Mr. Leubcke, and the two other AlphaGraphics 
representatives. 
At paragraph 11 of its Statement of Facts, BS&H states 
that Mr. Leubcke did not know who would be responsible for the 
invoice and proceeded on faith. (Tr. 27 & 50.) However, that 
statement is a mischaracterization. Mr. Leubcke had just testified 
that he obviously believed that the law firm would be responsible 
because it had made the order. On July 11, he was simply 
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confirming responsibility. (Tr. 48.) When Mr. Leubcke said he 
proceeded on faith, he meant upon faith that the law firm would 
honor its obligation to pay. 
At paragraph 13, BS&H states that Mr. Johnson and Mr. 
Leubcke called BS&H to set up the appointment. However, that 
ignores the testimony of Mr. Johnson that he and Mr. Brown had 
together agreed upon a meeting for Monday morning. (Tr. 61.) 
At paragraph 15, BS&H states that William Cooper Winery 
was not the client of Jeff Brown and relies upon the testimony of 
Mr. Jeff Brown at transcript 89. However, Jeff Brown also 
testified that he had billed two hours of time to that client that 
day. (Tr. 107.) It is therefore extremely misleading for BS&H to 
state that William Cooper Winery was not a client of Jeff Brown. 
In the same paragraph, BS&H states that there was no discussion at 
the meeting regarding the terms of the contract including time, 
quantity, price or terms of payment. However, the record is full 
of testimony showing that all of those matters were discussed at 
the July 11th meeting with Jeff Brown. (Statement of Facts in this 
brief.) 
At paragraph 19, BS&H states that it was never notified 
concerning the completion of the job. However, that is a 
mischaracterization since the whole basis of the lawsuit is on an 
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invoice that was sent to BS&H. That, in itself, was notification 
to BS&H that the job had been completed. 
At paragraph 20, BS&H states that the invoice was "not 
sent to the attention of BS&H but to Guy Davis and Charles C. 
Brown". This statement is a gross mischaracterization since it is 
undisputed that the invoice was sent to BS&H at its address. 
(Exhibit P-l and Tr. 33.) 
AlphaGraphics submits that these mischaracterizations of 
the record are a violation of Rule 24(k) of the Rules of the Utah 
Court of Appeals in that they are not presented with accuracy. 
AlphaGraphics therefore requests that BS&H's statement of facts be 
disregarded or stricken pursuant to Rule 24(k). Furthermore, 
paragraphs 5 through 20 are generally misleading. That is, they 
attempt to lead the court to believe that the agreement for 
printing services was made between Mr. Davis and Mr. Leubcke and 
completely ignore the fact that the initial contact was made by the 
firm of BS&H, that the work was picked up at the firm of BS&H, that 
Mr. Jeff Brown corrected and directed the printing work to be done, 
and that Mr. Jeff Brown stated that Charles Brown would be 
responsible for the $4,000.00 billing. 
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POINT III 
ANY ERROR THE COURT MAY HAVE MADE WITH REGARD TO ITS STATEMENT 
THAT MR. GUY DAVIS WAS PRESENT AT THE JULY 11, 1988 
MEETING IS HARMLESS ERROR. 
The transcript implies that the court believed that Mr. 
Guy Davis was present at the July 11, 1988 meeting. However, the 
transcript and the testimony are clear that Mr. Davis was not 
present at that meeting. That error, if an error at all, is 
harmless. In fact, it would have been favorable to BS&H's case if 
Mr. Davis was present at the meeting. That is, if Mr. Davis was 
present at the meeting, it could be argued that Mr. Davis was 
directing the work. However, with Mr. Davis absent, it is even 
more clear that Mr. Davis was not requesting and directing the 
work, but that, on the contrary, the law firm was requesting and 
directing the work. At any rate, AlphaGraphics said, at the 
meeting, this has become a $4,000.00 project, who is responsible, 
and Jeff Brown responded that Charlie was responsible. Therefore, 
with or without Mr. Davis, Jeff Brown of BS&H responded that an 
attorney in the firm of BS&H would be responsible for the $4,000.00 
bill. The court found that since the work had been requested by 
the law firm, the meeting was held at the law firm, and the 
question was asked who would be responsible and the answer was that 
an attorney in the law firm would be responsible, it was reasonable 
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to find that the law firm itself was responsible for the payment. 
(Tr. 143-145.) 
POINT IV 
THE COURT WAS CORRECT IN HOLDING THAT THE STATEMENT THAT AN 
ATTORNEY IN THE LAW FIRM WOULD BE RESPONSIBLE WAS 
TANTAMOUNT TO THE LAW FIRM BEING RESPONSIBLE. 
The court dismissed the complaint as to defendant Charles 
Brown on the basis that one person cannot bind another to a 
contract without express authority. However, the court held that 
the statement, "Charles Brown will be responsible" meant that the 
law firm of BS&H would be responsible. The evidence is clear that 
the law firm requested the work, the work was picked up from the 
law firm, the law firm directed the work, and the law firm agreed 
that one of its attorneys, who was the lead attorney for the 
client, would be responsible. In other words, the court found an 
express contract. It would have been grossly unfair for the court 
to hold that the statement, "Charles Brown is responsible" was not 
sufficient to bind Charles Brown and also was insufficient to bind 
the firm. To make such a holding would sanction fraud by 
deception. Mr. Leubcke in fact testified that as far as he was 
concerned, Charles Brown and the law firm were one and the same 
when he was meeting in their offices. (Tr. 53-54.) 
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Furthermore, the corporation accepted the invoice and 
never objected to it. In the case of City Electric v. Dean Evans 
Chrvsler--Plvmouth, 672 P. 2d 89 (Utah 1983), the Utah Supreme Court 
stated: 
Where corporate liability is sought for acts 
of its agent under apparent authority, 
liability is premised upon the corporation's 
knowledge of and acquiescence in the conduct 
of its agent which has led third parties to 
rely upon the agent's actions. 
Id. at 90. 
POINT V 
THE COURT MADE TWO SEPARATE RULINGS ON RATIFICATION. 
BS&H attempts in its brief to convince this court that 
the trial court made two contradictory rulings on ratification. 
However, the first ruling had to do with Charles Brown and the 
second ruling had to do with the law firm of BS&H. At the close 
of AlphaGraphics' evidence, BS&H moved to dismiss the complaint as 
to both defendants. The court agreed that the complaint should be 
dismissed as to Charles Brown because Jeff Brown was unable to bind 
Charles Brown without any specific agency and because Charles Brown 
personally did not ratify the agreement to pay the printing bill. 
The court therefore dismissed the complaint as to Charles Brown at 
the close of AlphaGraphics' evidence. It is obvious from the 
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language of the court quoted at page 21 of appellants' brief that 
the ruling of the court goes only to Charles Brown and not to BS&H. 
At the conclusion of the trial, the court made a ruling 
with regard to the liability of the law firm. First of all, the 
court states that the law firm is probably liable by its direct 
statement that it would be liable. The court then supports that 
ruling by referring to their subsequent actions. 
Based upon the evidence which we've heard, the 
court finds for the plaintiff as against the 
law firm in that if not by direct statement, 
the law firm entered into this contract, they 
certainly, by their actions, by the 
implications, and by their response after the 
merchandise was delivered, they have accepted 
this contract. 
(Tr. 144.) 
The court also stated, with respect to the law firm: 
. . . at no time does the law firm ever notify 
the plaintiff that you're billing the wrong 
people. We didn't agree to pay this bill, but 
rather, again, the only testimony we have is 
that Charles Brown will see if he can't get 
the money from the winery. At no time does he 
deny responsibility, at no time does he deny 
the existence of this debt, but simply 
continues on with this discussion by saying, 
well, we'll see if we can get some more money, 
we weren't given a big enough retainer, et 
cetera. 
(Tr. 143-144.) 
Therefore, BS&H's attempt to show that the court made 
inconsistent rulings must fail. The court simply found that 
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Charles Brown personally did not accept responsibility for the 
contract, but did find that the law firm did in fact accept 
responsibility for the contract. 
At any rate, ratification is not the basis of the court's 
ruling* As seen in the above-referenced citations from the court's 
ruling, the court found that the law firm directly entered into a 
contract either by direct statement or by implication. The court 
also held that BS&H's subsequent action supported the implication. 
Although AlphaGraphics submits that BS&H did ratify, ratification 
is not necessary since this was a direct contract. BS&H has 
focused on ratification, and has ignored the evidence, accepted by 
the trial court, that this was an express contract as well as an 
implied contract. 
In the cases cited by BS&H in its brief, BS&H takes the 
position that there can be no ratification unless the ratifier has 
knowledge of all material facts. The weight of the testimony in 
this case, as set forth above, clearly shows that BS&H had 
knowledge of all material facts. If was, after all, Jeff Brown in 
the meeting of July 11, 1988 who made changes to the printing order 
and directed the layout of the prospectus. Again, it was an 
express contract. Jeff Brown knew everything about the order. At 
page 25 in its brief, BS&H states that "it was undisputed that 
neither Brown nor Jeffrey Brown knew nothing [sic] regarding the 
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$4,000.00 order or changes made by the client. . ." This statement 
completely ignores the testimony of Mr. Leubcke and Mr. Johnson, 
which the court accepted, that Mr. Leubcke stated to Mr. Jeff Brown 
that the project had grown to almost a $4,000.00 project, who is 
responsible? Therefore, BS&H had knowledge of not only the 
material facts, but of all the facts that were presented in the 
July 11 meeting when the contract was changed and confirmed. 
BS&H also cites cases in its brief holding that the party 
seeking ratification must rely on the acts of the agent, and 
receive the benefit. The testimony, cited supra, is clear that 
AlphaGraphics relied on Jeff Brown's statement that Charles Brown 
would be responsible for the invoice. 
In the American Bar Association Ethics Advisory Opinion 
No. 98, which is re-printed in the Utah Bar Journal, Vol. 3 No. 2, 
February 1990, at Page 20, the opinion states: 
Although the bulk of the opinion [ABA Comm. on 
Ethics and Professional Responsibility, 
Informal Op. 664 (1963)] discusses the 
propriety of an attorney paying medical fees 
on behalf of its client, the Committee did note 
that where an attorney contacted a doctor and 
requested the performance of diagnostic work, 
an implied agreement existed that the attorney 
would pay for the work. 
Therefore, the opinion holds that the attorney receives 
adequate consideration to form an agreement, although the services 
requested by the attorney are ultimately for the attorney's client. 
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Law firms advance costs to clients as a general course of doing 
business, and in doing so, become liable themselves for such costs. 
That is exactly what BS&H did in this case. 
POINT VI 
ALPHAGRAPHICS IS ENTITLED TO ITS ATTORNEY'S FEES INCURRED 
IN THIS APPEAL. 
Pursuant to Rules 33(a) and 40(a) of the Rules of this 
Court, and under the case of O'Brien v. Rush, 744 P. 2d 306 (Utah 
Ct.App. 1987), attorney's fees can be awarded if an appeal has no 
basis in law or fact. In this case a law firm contacted a printer 
and requested printing services. The printer picked up the order 
from the law firm on Friday and had a meeting at the law firm the 
following Monday. The law firm directed the work and told the 
printer that it would be responsible for the billing, which was 
explained to be about $4,000.00. The printer performed the work 
and billed the law firm. The law firm did not object to the 
invoice. The law firm did not object to numerous telephone calls 
requesting payment of the invoice or to a letter requesting payment 
of the invoice. In fact, no objections were ever raised by the 
law firm to the invoice until this action was brought. The 
objections raised in this lawsuit are an afterthought and 
AlphaGraphics submits that the law firm knew all along that it had 
contracted for the services and was liable for payment. 
- 24 -
By forcing AlphaGraphics to go to trial and now respond 
to this appeal, the law firm has intentionally delayed payment as 
long as possible and has used attorneys within its own firm in 
order to reduce the cost of the delay. On the other hand, 
AlphaGraphics has been forced to hire counsel and its attorney's 
fees now exceed the amount of the invoice. Since BS&H has 
obviously used the legal system for purposes of delay, 
AlphaGraphics is entitled to all of its attorney's fees incurred 
in this action. 
CONCLUSION 
Therefore, the judgment of the trial court should be 
affirmed and AlphaGraphics should be awarded its attorney's fees 
incurred, not only in responding to this appeal, but throughout the 
action. 
DATED this Q day of A^H^i, 1990. 
KESLER & RUST 
By. OA 
SCOOT Or MERCER 
Attorneys for Plaintiff/Respondent 
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CERTIFICATE OF MAILING 
I hereby declare that I caused to be mailed a true and 
correct copy of the foregoing RESPONDENT'S BRIEF in Docket No. 
890686-CA, postage prepaid, this A day of April, 1990, to: 
Budge W. Call, Esq. 
Brown, Smith & Hanna 
175 East 400 South, Suite 401 
Salt Lake City, Utah 84111 
1:br ie f .bsh 
^BAMM 
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ADDENDUM 
»N4*JI II I : 'i'• i im\m0'mi^»k\t^,mm^9t^mtliM^mmmim 
aipbagrapMcs 
#9 Exchange Place, Suite 1! 10 
Salt Lake City, UT 84111 
(801) 363-8880 
"Professionals Serving Professionals'* 
CO M M f H C J A t miNII\l, DIVISION 
INVOICE 
ACCOUNT H 
71 103 
B00900 
Taken by. Jim/Marsha 
Date:. 711/88 T?fl^» 
NAME: Brown, Smith & Harma CUSTOMER P.O. H 
ADDRESS: 175 East 400 South #401 84111 
Guy DavLia 
ATTENTION: C h a r l e s Brown 
QUANTITY 
250 
DESCRIPTION 
Prospectuses Re: W i l l i a m Cooper Winery 
CHARGE TERMS: Net 10fh of month following date of invoice. Purchaser hereby agrees to be bound by the Consumer Credit Code 
of the State of Utah and Utah Commercial Code. A service charge of 1V2 percent per month will be charged on all past due amounts 
If account is referred to collection, purchaser agrees to pay any collection costs incurred including reasonable attorney fees, filing fees 
and court costs. REMIT TO: #9 Exchange PI., Suite 1110, Salt Lake City, UT 84111, (801) 363-8880. 
X T A X 
Customer Confirmation Signature EXEMPT # I 
SUB TOTAL 
TAX 
TOTAL 
3796 
237 
4033 
00 I 
25 
25 J 
C 1 A L P R I N T I N G D I V I S I O N 
October 13, 1988 
Charles Brown 
Brown, Smith & Hanna 
175 East 400 South, #401 
Salt Lake City, Utah 84111 
Dear Mr. Brown: 
Re: Invoice #71103 in the amount of $4033.25 for prospectuses for William Cooper 
Winery. 
We were contacted by your firm in July to quote on a prospectus of approximately 120 
pages of which you wanted 20 bound copies. The bid on this job was slightly over 
$500.00. 
When we were called to pick the job up, the quantity ordered went from 20 copies to 
200 copies. Additionally, the job expanded to include printing a two color front and back 
cover, plus 8 two color supplimental pages, all on enamel stock, none of which was 
mentioned in our prior conversations. 
We received the working materials on a Friday and were given a Tuesday due date, 
necessitating producing it over the weekend. 
On Monday, July 11th, following placement of the order, we (Kermit Johnson, 
Lawrence East and myself) met in your offices with your brother. You were out of town at 
the time. At that meeting we reviewed the project, we explained that it had expanded to an 
approximately $4,000.00 job and asked who was responsible for payment of the bill. We 
were told that Charles Brown would be the responsible party and on that commitment we 
proceeded with the balance of the work. 
AlphaGraphics contracted with the firm of Brown, Smith & Hanna to produce the 
prospectus. We were called by your firm, we met on your premises, we extended credit to 
you, and we expect you to honor your obligation to us. This invoice is now 3 months old. 
Please pay the invoice amount of $4033.25 plus service charge of $60.50 for a total of 
$4093.75. 
Cordially, 
Enclosures: 2 
cc: Charles Hanna 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
ia 
19 
to 
21 
tft 
23 
Printing? 
A 
Q 
Basically from about 1958 through June of 1988. 
And what dates were you—and what was your position at 
Progressive Printing in 1988? 
A 
Q 
A 
February, 
Q 
I was the vice president. 
And your dates that you were employed by Alphagraphics? 
Approximately the last week of June, 1988, through 
1989. 
What was your—the position that you held with 
Alphagraphics? 
A 
division 
Q 
A 
Q 
A 
Q 
A 
Q 
graphics? 
A 
Q 
I was a vice president in the commercial printing 
of Alphagraphics. 
Who is your current employer? 
I am with the firm of Seagull Printing. 
What is your position there? 
I'm a commercial sales representative. 
And you started with them in February of '89? 
The last week, I believe, of February, 1989. 
So, you currently have no affiliation with Alpha-
That's correct. 
While you were employed at Progressive Printing or 
during that interim period, between Progressive Printing and 
Alphagraphics, were you ever contacted by Brown, Smith & Hanna 
|^o Print a prospectus? 
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1
 A About the last—the end of June or the very first week 
2
 in July, I was contacted by a lady by the name of Renae and asked 
3
 to furnish a quotation on producing 20 copies of a 500—or excuse 
4
 me, 120-page prospectus. The— 
5
 Q Who did you understand Renae to be? 
6
 A Renae represented herself to be an employee of Brown, 
7
 Smith & Hanna. 
8
 Q And— 
9
 I A She said Ranae of Brown, Smith & Hanna. 
Q —she requested a quote, price quote? 
11
 A A price quote to produce— 
12
 Q And you gave her a price quote? 
13
 A I did. 
14
 Q What was that? 
15
 A It was five hundred plus dollars. 
16
 Q That was for copying? 
17
 A It was for copying. 
18 Q Of 20 pages of a 120-page prospectus? 
19 A That's correct. 
20 Q Were you contacted after giving that quote? Excuse me. 
21 What was the date, the approximate date of that telephone call? 
22 A It was approximately a week prior to the inception of 
23 the work, so it would have been about the third or so of July, 
24
 whatever. 
2 5
 Q Of 1988? 
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1
 A Of '88, that time frame. 
2
 Q And what was the next contact from Brown, Smith & Hanna? 
3
 A It was on a Friday, I believe, the 8th of July, 1988. 
4
 Again, it was Renae instructing me to come over to Brown, Smith 
5
 & Hanna's office and that they had a job to be picked up. 
6
 I Q Did you then go over to Brown, Smith & Hanna, as 
requested? 
8
 I A I did 
Q 
Q And what happened in that meeting? 
10
 ' A I—excuse me—I frogged. 
11
 I I contacted—I went into the offices of Brown, Smith 
& Hanna, and asked for Renae, and she came forward to the 
reception area. I introduced myself as Jim Luebcke. She said 
14
 rather than myself giving you the work, our client— 
15
 MR. CALL: Objection, your Honor. Her conversation is 
16
 J hearsay 
MR. MERCER: Your Honor, this is not hearsay if it's 
offered by an employee of this defendant against the defendant— 
19
 | THE COURT: Well, and that it would appear from— 
20
 I MR. CALL: Your Honor, it's not sufficient foundation 
21
 I for her to be an agent* 
THE COURT: It would appear that it's just introductory 
as to what happened next, so since it's not offered for the truth 
of the matter alleged, he may answer. 
THE WITNESS: Thank you. As I stated, I entered the 
12 
13 
17 
18 
22 
23 
24 
25 
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10 
offices of Brown, Smith & Hanna, I asked for Renae, was greeted 
by her at the reception area, in the reception area. I introduced 
3
 myself, and at that point, Renae stated that their client, 
4
 Mr. Guy Davis, happened to be in the office and he might as well 
5
 give me the work rather than her presenting it to me. 
6 So, in the Brown, Smith & Hanna reception area—can I 
7
 continue like this? 
8
 MR. MERCER: Please. 
9
 J THE WITNESS: In the Brown, Smith & Hanna reception 
area, I introd—was introduced by Renae to— 
11
 MR. CALL: Your Honor, I move to strike his testimony. 
12
 on her conversation. 
13
 J THE COURT: On what grounds? 
MR. CALL: He's talking—he's going, proceeding on the 
contract with Brown, Smith & Hanna and Alphagraphics. 
16
 MR. MERCER: Your Honor, he's describing the contact 
17
 and again— 
18 THE COURT: The objection is overruled. It's just 
19
 simply what took place in this office which brought the parties 
20
 together. You may continue. 
21 THE WITNESS: Okay. At that point, I seated myself 
22 beside Mr. Davis and Mr. Davis unveiled a project that in no way 
23
 represented the work as described to me over the telephone with 
24
 Renae or represented the quotation that I gave her. 
25
 Ancj i explained that to Guy Davis. I said this—this 
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15 
10 
1
 project is not what we talked about, it required colored printing, 
2
 it required enamel papers, it required—and also he increased the 
3
 quantity by—from 20 to 200 or 250. 
4
 Well, nonetheless, Mr. Davis stated the job— 
5
 MR. CALL: Your Honor? 
6
 THE COURT: Yes. 
7
 MR. CALL: I'll have to object to the testimony of 
8
 Guy Davis. 
9
 I THE COURT: The objection is sustained. 
Q (By Mr. Mercer) So after you received this project 
11
 from the office of Brown, Smith & Hanna, what did you do next? 
12
 A I received the project. I stated to Mr. Davis that 
13
 J it was not the project that was discussed. I also stated to 
Renae, who was in the reception area at that point, that this 
was not the project that was discussed; nonetheless, I was 
instructed to proceed. 
1? I Q And did you then proceed? 
18
 A Yes. 
19
 I Q What did you do next? 
MR. CALL: Objection, your Honor. He says he's 
instructed to proceed. It's ambiguous. 
22
 I THE COURT: Well— 
2 3
 J MR. CALL: As to who—who instructed him to proceed. 
THE COURT: —yes. Yes. That, since we have a 
three-way conversation going on here, the objection is sustained. 
14 
15 
16 
20 
21 
24 
25 
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1 
2 
3 
5 
7 
8 
9 
10 
22 
24 
Q (By Mr. Mercer) Who did instruct you to proceed, 
Mr. Luebcke? 
A Mr. Davis. 
* Q And was Renae present— 
MR. CALL: Objection, your Honor. Hearsay. Move to 
6
 strike his answer. 
THE COURT: Objection sustained. 
Q (By Mr. Mercer) Did you have any further meetings 
with the firm of Brown, Smith & Hanna, regarding this project? 
A I did, the following Monday, July the 11th, 1988. 
11
 J Q And who was present at that meeting? 
12
 I A At that meeting, there was myself, Mr. Kermit Johnson, 
13
 I president of Alphagraphics, Lawrence East, a—an employee of 
14
 Alphagraphics, Jeffery Brown, an employee of the firm of Brown, 
15
 Smith & Hanna, we met in the board rummer of Brown, Smith & 
16
 Hammer—Brown, Smith & Hanna, 
17
 J Q And tell me again what date this was? 
A The 11th of July, to the best of my recollection. 
19
 I Q What day of the week was that? 
20
 A Monday. 
21
 Q That was the Monday after the Friday that you met with 
Renae? 
23
 A That is correct, 
Q And who did you understand Mr. Jeffery Brown to be? 
25
 I A He was introduced to me by an employee, some employee 
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1
 of Brown, Smith & Hanna, as the brother o f — 
2
 MR. CALL: Your Honor, objection. He—there's no 
3
 foundation as far as this testimony on behalf of the plaintiff. 
4
 THE COURT: Well, the objection's overruled. The 
5
 question was, what was his understanding. This would just show 
6
 his—his state of mind as to w ho he was talking to, s o — 
7
 THE WITNESS: It was my understanding that he was a 
8
 member of the firm and the brother of Charles Brown. 
^ J Q (By Mr. Mercer) Did you understand him to be an 
attorney? 
11
 A I did. 
12
 Q And what took place at that meeting on July 11th? 
13
 J A The text of the prospectus that Alphagraphics was 
producing was flawed, and the firm of Brown, Smith & Hanna— 
MR. CALL: Your Honor, objection as far as his 
16
 testimony on behalf of Alphagraphics. There's no foundation. 
17
 MR. MERCER: Your Honor, at the time— 
18
 THE COURT: I—I don't follow what— 
19
 MR. CALL: He—he is—he is an officer—he was an 
20
 officer of Progressive Printing. He's testifying on behalf of 
21
 Alphagraphics. 
22 THE COURT: Well, he's been called as a witness. Why 
2 3
 can't he do that? 
24
 I MR. CALL: Well, the foundation has been laid has been-
has been on behalf of Progressive Printing and not on 
14 
15 
25 
ASSOCIATKI) PROFESSIONAL REPORTERS 
10 WEST BROADWAY, SUITE 200 2 4 
SALT LAKE CITY, UTAH 84101 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
Alphagraphics. 
MR. MERCER 
became employed by— 
by Alphagraphics the 
regarding a meeting 
.: Just 
and his 
for clarification 
testimony is 
last week of June, 
July 11, r 1 9 8 8 . 
that 
'88. 
f your 
he was 
Honor, he 
employed 
This is testimony 
THE COURT: The objection is overruled. He certainly 
can testify as to what he heard and saw and discussed in this 
matter, whether he's an employee or not, of Alphagraphics. 
You may continue. 
THE WITNESS: Okay. The prospectus was flawed. There 
were quite some—a number of pages that had to be changed from 
the original text that was given us to reproduce. Those pages 
were given to us with instructions to print these copies by 
Jeffrey Brown. 
Q (By Mr. Mercer) And in this meeting, did you 
introduce Mr. Kermit Johnson and Mr. Lowry East to Mr. Jeffrey 
Brown? 
A I did. 
Q As representatives of Alphagraphics? 
A That's correct. 
Q And were you at that time employed by Alphagraphics? 
A At that point, I was employed by Alphagraphics. 
Q Did Jeff Brown give any further direction in that 
meeting as to the printing operation? 
A Well, we were given the pages and the instructions, I 
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1
 can't quote verbatim, words, this is the new draft, this is what 
2
 we want printed, print it. 
3
 Q That was from Jeffrey Brown? 
4
 A That was from Jeffrey Brown. 
5
 Q Was Guy Davis or anyone from William Cooper Winery 
6
 present in this meeting? 
7
 A No. 
9 Q And you were directed to proceed by Mr. Jeffrey Brown? 
9
 A Yes. 
10
 MR. CALL: Objection, your Honor. 
11 THE WITNESS: Let—let—may I speak? 
12 THE COURT: Well, there's an objection. What's the 
13
 objection? 
14 MR. CALL: He's testifying on behalf of the witness. 
15
 He never said he was instructed to proceed. It's a leading 
16
 question. 
17 THE COURT: Well, it was leading. It was leading. 
18 Rephrase the question. 
19 Q (By Mr. Mercer) Did you receive any understanding from 
20
 Mr. Jeffrey Brown as to what you were to do with the materials 
2i
 given to you? 
22 A Yes. The understanding that I received from 
23
 Mr. Jeffrey Brown was that these were the new materials to 
replace materials given to us in their offices the prior Friday, 
and we were to now produce the copies from the new materials. 
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1
 Q Now, prior to your meeting with Mr. Jeffrey Brown on 
2
 July 11th, did you discuss payment arrangementswwith Alpha-
3
 graphics? 
4
 A The morning of July 11th, prior to meeting with 
5
 Mr. Brown, Mr. Johnson and myself had a conversation as to who— 
6
 or rather, as to the scope of the project, it had increased 
7
 many, many-fold. We wanted to—Kermit, Mr. Johnson wanted to 
8
 find out—for me to find out who was going to be responsible 
9
 I for this thing so we didn't get hung for the bill, and at their— 
their—so that conversation took place. And then, in the 
11
 meeting with Mr. Brown, at the conclusion, when we were— 
12
 Q Just let me ask you that question. So then at the 
13
 conclusion of the meeting, did you discuss payment arrangements 
14
 with Jeffrey Brown? 
15
 A We—I received the materials to be reproduced and I 
16
 explained to Mr. Brown that the project had grown from its 
17
 original conception to almost a $4,000 project. I asked him who 
18
 was going to be responsible, who would be the responsible party 
19
 for payment and h e — 
20 Q And what was his answer? 
21
 A His answer w a s — 
22 MR # CALL: Objection, your Honor. Hearsay. 
23 I MR. MERCER: Your Honor, this is not hearsay under the 
rules, it is an admission against interest by a party in a 24 
25
 I representative capacity. I will cite the Court t o — 
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1
 MR. CALL: Your Honor? 
2
 THE COURT: Well, let's let Mr. Mercer finish. 
3
 MR. MERCER: —Utah Rules of Evidence, Rule 801, Sub-
4
 section (d) , Paragraph (2), statements which are not hearsay. 
5
 A statement is not hearsay if a statement is offered against a 
6
 party and is his own statement either—in either his individual 
7
 or representative capacity. Then further, statement by his 
8
 agent or service—servant concerning a matter within the scope 
9
 J of his agency or employment and during the existence of the 
relationship. 
11 THE COURT: All right. Mr. Mercer, that certainly would 
12
 apply to the firm, but how does it apply to the defendant, 
13 Charles Brown? 
14 MR. MERCER: It's—it applies to the firm, without 
15 question. It applies to Mr. Charles Brown in that these people 
16
 are meeting in the offices of attorneys. These attorneys 
17 appear to be a partnership, they are brothers. They ask who 
18
 will be responsible and Jeffrey Brown appears to have apparent 
19 authority to represent not only the firm as an attorney of the 
20
 firm, but to represent his partner, who he's working with on this 
21
 project. 
22 And as a partnership of attorneys, I'm not talking about 
23
 the technicalities of a professional corporation, but as attorneys 
2 4
 and dealing with officers of the Court who are working together in 
25
 a law firm as partners, one partner can certainly bind a fellow 
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I partner, particularly when those—those representations are 
2 
1
 accepted by the partner and ratified by the partner, as our 
3 I 
evidence will show. 
4
 MR. CALL: Your Honor? 
5
 THE COURT: Mr. Call? 
fi
 MR. CALL: There's—there's no way that they can—can 
7
 say this is against Charles Brown. First of all, it's a 
8
 professional corporation, it's not a partnership. I don't know 
9
 I of anything where you can have applied authority simply because 
they are brothers, and the fact that they met in the office of 
11
 an attorney does not make an attorney of that office responsible 
12
 I for what goes on, 
In the complaint, itself, it's admitted that the 
10 
13 
18 
19 
14
 I defendant—that the defendant, Brown, Smith & Hanna is a Utah 
1J5
 I professional corporation, doing business in the County, and— 
16
 I and that has been disclosed on—that is disclosed on our—on the 
17
 I letterhead and on the marquee, and it's—there's no way that 
they can hold Charles Brown liable or that the statements by 
Jeff Brown regarding who would be responsible for the bill at 
20
 I this time, would hold Charles C. Brown individually liable, 
21 THE COURT: The objection as to the corporation will be 
22
 overruled. As to Mr. Brown, personally, I'm going to sustain the 
2 3
 objection, but obviously, Mr. Mercer, if at a later—during the 
24
 J course of the proceedings, you can show that Mr. Brown ratified 
this statement in some manner, that would again reopen it; but as 25 
ASSOCIATED PROFESSIONAL REPORTERS 
10 WEST BROADWAY, SUITE 200 2 9 
SALT LAKE CITY, UTAH 84101 
1 of now, the objection is sustained as to Mr. Charles Brown. 
2 You may proceed. 
3 MR, MERCER: Thank you, your Honor. 
4 Q (By Mr. Mercer) You may answer, Mr. Luebcke, what 
5 the response was to your question. 
6 A The response was "Charlie is". 
7 Q Now, what did you understand Jeff Brown to mean when he 
8 said Charlie? 
9 MR. CALL: Objection. 
10 THE WITNESS: Is there an objection? 
XI MR. MERCER: I don't think so. 
12 Q (By Mr. Mercer) What did you understand by the word, 
13 Charlie? 
14 MR. CALL: O b j e c t i o n , your Honor. Fo r w h a t — h e ' s 
15 J a s k i n g — 
16 | THE COURT: As to what he meant, or as to what he 
17 I thought he meant? No, he may—he may testify to that, what the 
18 I impression was that he received, 
MR. CALL: He's already—he's already—he's already 
testified on Jeff Brown's answer as Charles—as Charlie— 
THE COURT: Well, let's— 
MR. CALL: — a s the responsible party. Now, he's 
19 
20 
21 
22 
23 asking him again, 
24 THE COURT: Well, but—no, the objection is overruled, 
25 He may answer this. This doesn't make it binding, but he 
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2 
3 
4 
5 
6 
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9 
10 
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12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
certainly 
Q 
may 
(By 
by Charlie? 
A 
Q 
His 
NOW; 
to Jeff Brownl 
A 
Q 
A 
Q 
answer as to what he thought it meant. 
Mr. Mercer) What did you understand Jeff to mean 
brother, Charles Brown. 
r do you remember precisely what your question was 
> 
I do. 
And it was as you testified? 
That is correct. 
And 
Jeff Brown? 
A 
Q 
testimony 
Yes, 
MR. 
(By 
MR. 
• 
THE 
MR. 
your Honor. 
Q (By 
you remember precisely what 
CALL: Your Honor— 
Mr. Mercer) And it was— 
CALL: —he's just re-going 
COURT: Well, it is—it is r 
MERCER: I'm just trying to-
Mr. Mercer) Why is it that 
a year ago precisely what the question and 
A 
the answer was from 
over the previous 
•epetitious. 
—well, let me proceed, 
you recall approximately 
I answer were? 
I—Why is it that I recall? Well, because—because 
the—because 
matter. 
Q 
When 
it has not been a year since it became a contested 
it became a contested matter, it was quite fresh. 
Didn't you testify that you had just discussed that 
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1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
very question with Mr. Kermit Johnson prior to 
A 
Q 
A 
Yes. 
So this was a specific— 
We were—we were determining who was 
responsible before we proceeded with the work. 
Q 
A 
And— 
We would not have proceeded with the 
this meeting? 
going to be 
work if we felt 
that we were unsecured. 
Q And that was a question you fully intended to ask, 
going into the meeting? 
A Yes, I was instructed to find out—to ask that question, 
Q By Mr. Johnson? 
A That's correct. 
Q What would you have done had the answer been that the 
client was responsible? 
MR. CALL: Your Honor, that calls for speculation. 
THE COURT: The objection's sustained. 
Q (By Mr. Mercer) Ordinarily, as a matter of course in 
your business—well, let me ask first, have you in your lifetime 
of printing experience, ever printed prospectuses for law firms 
before? 
A Yes. 
Q And what has generally been your practice— 
MR. CALL: Your Honor, objection. I don't see how this 
is relevant. 
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1
 THE COURT: The objection is sustained because he has 
2
 testified now that he's receiving instructions from—from another 
3
 party as to the payment, and so what had been his—his own 
4
 practice with the other company in the past would not be material, 
5
 so the objection's sustained. 
6 MR. MERCER: Thank you, your Honor. 
7
 Q (By Mr. Mercer) Did Alphagraphics then proceed with 
8
 the work? 
9
 I A They did. 
Q And was the work completed as requested? 
A It was. 
Q In the time requested? 
A It was. 
14
 Q Did Alphagraphics then bill Brown, Smith & Hanna? 
15
 A Yes. 
!6 Q Let me show you what has been marked as Plaintiff's 
17
 Exhibit No. 1 and ask if you can identify that document? 
18 *£ This is the—a copy of the invoice that was sent to 
19
 the office of Brown, Smith & Hanna. 
20 Q This is the invoice that you testified, this is the bill 
21
 that Alphagraphics sent regarding this project? 
22 A Yes. 
23 Q And a p p r o x i m a t e l y what d a t e was t h i s i n v o i c e s e n t ? 
24
 A This invoice would have done out, I can't state exactly 
2 5
 what date. The work was—it would have gone out upon completion 
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 of the job which would have been probably mid-July. 
2
 Q And does this invoice state Attention Guy Davis, 
3
 Charles Brown? 
* A It does. 
5 Q And why does it say Attention Guy Davis, Charles Brown? 
6 MR. CALL: Objection, your Honor. This—this hasn't 
7
 been introduced into evidence yet. 
8 MR. MERCER: Oh, I'm sorry. I withdraw the question. 
9
 Your Honor, I move for the admission of Plaintiff's 
10
 Exhibit 1. 
11 MR. CALL: Your Honor, I object. There's no foundation 
12
 on this invoice. It says order taken by Jim, Marsha. 
13 There's no foundation as to who that is. 
14 THE COURT: Well, foundation in what regard? 
15 MR. CALL: As to who prepared this docu—as to who 
16
 prepared this. 
17 THE COURT: Well, he's testified that this was the 
18
 invoice which was sent f rom t he firm that he was employed by. 
MR. CALL: Yeah, but he doesn't have personal 
knowledge of the invoice being sent. It wasn't prepared by him. 
21
 There's no foundation to that effect. 
22 THE COURT: Well, that's not defective. During the 
23 normal course of business, he's—he's described what this is and 
24
 he works for the company. It may be received as evidence. 
25 Q (By Mr. Mercer) Mr. Luebcke, who are Jim and Marsha? 
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13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
A 
graphics 
Q 
A 
Q 
I'm Jim. Marsha McGregor is an employee of Alpha-
in the— 
And— 
Process the work. 
—to your knowledge, did this invoice go out in the 
normal course of business— 
A 
Q 
A 
Q 
about why 
A 
have some 
Yes. 
—Alphagraphics ? 
Yes. 
To your knowledge, did—excuse me, we were talking 
this says Attention Guy Davis, Charles Brown. 
It's traditional in invoicing a corporation that you 
way of identifying parties of interest so that the 
accounting department can determine who the job—who the invoice 
should be 
Q 
A 
Q 
posted to. 
And that's why this was done? 
Yes. 
To your knowledge, did Brown, Smith & Hanna or 
Charles Brown ever object to this invoice? 
A 
Q 
No. 
Did Brown, Smith & Hanna or Charles Brown ever pay 
this invoice? 
A 
!
 Q 
No. 
Did you ever verbally request payment after this 
invoice was sent? 
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 A I placed innumerable—well, that's an exaggeration. A 
2 lot of phone calls to the office of Brown, Smith & Hanna. 
3 Q Approximately when would the first phone call have 
4 taken place? 
5 A First phone call would have taken place after the bill 
6 went unpaid for around 60 days; so I am going to state that 
7 approximately mid-September, I would have begun collection 
0 efforts. 
9
 Q And you—you've said innumerable, and then backed off 
1° of that; would you say you made more than five telephone calls? 
11 A Between six and ten. 
12 Q And who did you speak to when you made these telephone 
13 calls? 
14 A I requested to speak to Mr. Charles Brown, and I 
15 finally did. Up until that point, I—the calls were either not 
16 received, or whatever reason, I could never get through to him. 
17 Q So who did you end up speaking to? 
18 A I ended up speaking to a lady, I cannot recall her name 
19 right now, who was in charge of paying Mr. Brown's payables. She 
20 said she was doing all that she could do, but didn't have any 
21 answer for me. 
22 MR. CALL: Objection, your Honor. There's no foundation, 
23 THE COURT: Yes. Without having some description of the 
24 individual, the objection's sustained. 
25 Q (By Mr. Mercer) You previously signed an affidavit, I 
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 believe in this action, stating that the individual's name was 
2
 Debbie. Does that— 
3 A Thank you. That—it was Debbie. 
4 Q It was Debbie, and she was an employee of Brown, 
5 Smith & Hanna? 
6 A That is correct. 
7
 Q All right. She stated that she was in charge of 
9
 payables? 
9
 A She was—she had recently taken over the job of 
1° Charles Brown's payables. 
11 Q And it was her that you spoke to between six and ten 
12 times? 
13 A Yeah, that's correct. 
14 Q And now you may tell me what she would say in these 
15 six to ten telephone conversations— 
16 MR. CALL: Objection, your Honor. 
17 Q (By Mr. Mercer) —when you asked for payment. 
18 MR. MERCER: Your Honor, this is same—this is hearsay. 
19 This is the same rule that I've cited. This is not hearsay under 
20 the rule if it's made in a representative capacity of a company. 
21 Furthermore, it's an admission against interest. For 
22 those two reasons, this is not hearsay. 
23 THE COURT: Mr. Call? 
24 MR. CALL: Your Honor, first of all, he did not—he 
25
 could not identify the person he had talked to, the name was given 
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1
 to him by counsel, and I don't see how this is really relevant, 
2
 as far as Charles Brown goes, and there's no—he has not shown 
3
 any authority that she has to bind Brown, Smith & Hanna, or 
4
 Charles Brown to the order. And I don't see how her conversa-
5
 tions are relevant to the contract entered into, and it's hearsay. 
6
 MR. MERCER: Well, as to the relevance, your Honor, 
7
 it's certainly relevant, as I'm trying to get in my ratification 
8
 and apparent authority. 
9
 I MR. CALL: The ratification went to whether Charles 
Brown eventually ratified the contract, and her conversations 
11
 with him without showing the authority to bind Charles Brown 
12
 cannot work as a ratification on behalf of Charles Brown. 
13 MR. MERCER: Your Honor, he's testified that she has— 
14
 she stated—her name was Debbie, she was in charge— 
15 THE COURT: Well, there's— 
16
 MR. CALL: Your Honor, the complaint is a breach of 
17
 contract for the invoice and I don't see how even getting into 
18
 the ratification is even at issue in this case. They haven't 
19
 pled that, there's—there's—I mean, it's— 
20 THE COURT: There's no question, Mr. Mercer, but what, 
21 as an employee, her—her conversations can be testified to. It's 
22 not hearsay and it could come in. 
23 The problem the Court has is that we have absolutely 
24
 no individual, or have no idea who this individual is, other 
25
 than a name and that she works with Mr. Brown in making—in taking 
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1
 payables. Now, how you can spring from that meager knowledge 
2
 about this individual to—to now say that she's going to bind 
3
 either of the defendants, I—I'm at a loss as to follow you in 
4 that jump. I mean, suppose you get the—the custodian on the 
5 phone, obviously, a custodian can't bind the firm or can't bind 
6 Mr. Brown. Now, she's obviously not a custodian, but I don't 
7
 know that she's got any more authority, and the fact that she 
8 may say something over the phone, I don't see how that can be 
9
 J binding upon the company. 
I'm going to sustain the objection, not because of 
hearsay or foundation, well, excuse me, it is because of founda-
12
 tion because we have no evidence that she has any authority to 
13
 speak for the corporation or for Mr. Brown. 
14
 MR. MERCER: Thank you, your Honor. 
15
 Q (By Mr. Mercer) Mr. Luebcke, in your telephone 
16
 conversations, your six to ten telephone conversations with—in 
17
 calling the firm or Charles Brown, I assume that was the same 
1Q telephone number, you asked for Charles Brown every time? 
19 A Yes. 
20 Q And what was the response when you asked—would ask 
21 for Charlie Brown? 
22 MR. CALL: Objection, your Honor. 
23 THE COURT: Oh, no. He may testify what the response 
24 was. 
25 THE WITNESS: That he was not available. 
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 Q (By Mr. Mercer) And what would you then say? 
2
 A I would request that he call me. 
3 Q And what would you say when you got Debbie on the line? 
4
 I mean, how—what would you say in order to speak to Debbie? 
5 A I would place the phone call, I would ask for Debbie, 
6
 she would come on the line, I would say, Debbie, Jim Luebcke 
7
 with Alphagraphics. As Charlie— 
8
 MR. CALL: Your Honor, motion to strike his testimony 
9
 regarding this Debbie. 
10
 THE COURT: Oh, he can testify what he said to her. 
11
 Q (By Mr. Mercer) And why was it that you would ask for 
12
 Debbie? 
13
 A She was the person I—that—who claimed to be working 
14
 with Mr. Brown— 
15
 MR. CALL: Objection, your Honor. 
!6 THE COURT: No. No. He can testify as to what he 
17
 understood her position to be. I don't know— 
18 MR. CALL: No. It's on hearsay, your Honor. He's— 
19
 he's—he's testifyin on what she claimed to be—what her—her 
20
 responsibility was. 
21 THE COURT: Well, and I'm going—and I've indicated 
22
 previously, we'll allow that in. I don't see any problem with 
23
 that. Continue. 
24
 Q (By Mr. Mercer) Why would you ask for Debbie? 
25 A She was the front person for Charles Brown. 
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 Q And— 
2
 MR. CALL: Objection, your Honor. Could we have a 
3
 clarification on that? 
4
 THE COURT: Well, I suppose that does need a 
5
 description. 
6
 THE WITNESS: She—she was the person, I believed to 
7
 handled Mr. Brown's—his end of the business, his books. 
8
 Q (By Mr. Mercer) And how did you get that understanding? 
9
 I A I was informed of that by her. 
Q On how many occasions? 
11 A I was informed of her capacity probably just, I would 
12
 assume, one time. I wouldn't have asked it again. 
13
 Q And you, from the date of approximately September 1, 
14
 through some time thereafter, you spoke with her approximately 
15
 six times? 
16 MR. CALL: Your Honor, this is repetitious. He's gone 
17
 through this twice, already. I would move to move on. 
18 THE COURT: Yeah. Let's—let's keep it going, 
19
 Mr. Mercer. 
20 MR. MERCER: W e l l , w i t h t h a t f o u n d a t i o n , y o u r Honor , I 
21 would ask the question again, what was Debbie's response— 
22 MR. CALL: O b j e c t i o n — 
23 MR. MERCER: — t o you— 
24 MR. CALL: — y o u r Honor , f o u n d a t i o n . 
25 THE COURT: W e l l , l e t ' s — M r . C a l l , l e t ' s l e t t h e 
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question come out, I don't—I can't rule until I know what he's 
p 
going to ask. 
3
 Q (By Mr. Mercer) What did Debbie generally say when you 
4
 asked about the payment of this invoice? 
5
 MR. CALL: Objection, your Honor. 
6
 THE COURT: Objection's still sustained. 
7
 MR. MERCER: Thank you, your Honor. 
8
 Q (By Mr. Mercer) Okay. Mr. Luebcke, did you ever speak 
9
 to Charles Brown, himself? 
10
 A I did. 
11
 J Q Do you recall at approximately what date that was? 
A I would assume that it was—I can't recall exactly. 
Late September, mid to late September. 
Q And was that a telephone call? 
15
 A It was a telephone conversation. 
16
 Q When you asked for Mr. Brown? 
17
 A Yes. 
18
 Q And tell me what took place in the telephone conversa-
19 tion? 
20 ^ I—Mr# Brown took the—took the phone, received my 
21
 call. I introduced myself, stated my problem, that we had not 
22
 been paid on the work that we had done for himself, his firm, 
23
 and what needed to be done. Mr. Brown was somewhat apologetic, 
24
 that's—and stated that he had not anticipated a bill to be that 
25
 size and had not secured sufficient monies from his client to 
12 
13 
14 
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 pay the bill, but he would attempt to do that. 
2
 Q Did he ever state to you that he was not liable for the 
3
 bill? 
• A No. 
5 Q Did he ever state that his firm was not liable for the 
6
 bill? 
7
 A No. 
8
 Q Did he object to the—strike that. 
9
 Did anyone at Brown, Smith & Hanna prior to this lawsuit 
10 ever state that Brown, Smith & Hanna or Charles Brown was not the 
11
 responsible party for the bill that you were sending them? 
12
 A No. 
13 Q Did Charles Brown's client, William Cooper Winery or 
14
 Mr. Guy Davis ever agree with you or anyone at Alphagraphics 
15
 that he or his company would be responsible for the bill? 
16 MR. CALL: Objection, your Honor. Hearsay. It's 
1? asking for the truth of the matter. 
18 MR. MERCER: Asking if anyone from that firm or 
19
 Mr. Davis ever did agree to be responsible for the bill is yes 
20 or no. 
21 MR. CALL: Your Honor, that's a—that's a compound 
Z2 question, and I'd ask him to break it down. 
23 THE COURT: Well, and it's—it is not a party, they 
24
 are not a party to this action, so the objection is sustained 
because it would be hearsay. 25 
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 Q (By Mr. Mercer) Did Luebcke, did you understand that 
2
 there would be any person other than who you've stated on—let 
3
 me rephrase that. 
4
 Did you ever understand that anyone other than Brown, 
5
 J Smith & Hanna and/or Charles Brown, would be responsible for this 
invoice? 
A No. 
8
 Q Mr. Luebcke, let me show you what has been marked as 
9
 Plaintiff's Exhibit No. 2. Ask if you can identify that 
10
 document. 
11
 A This is a request for payment letter that I sent to 
12
 Charles Brown. 
13
 Q Is that your signature? 
14
 A That is my signature. 
15
 Q And did you send this letter to Mr. Brown on or about 
16
 the date on the letter? 
17
 A That's correct. 
1Q MR. MERCER: Your Honor, I'd move for the admission of 
19
 Exhi—Plaintiff's Exhibit No. 2. 
2 0
 MR. CALL: No objection. 
21
 THE COURT: Be received. 
22 Q (By Mr. Mercer) Mr. Luebcke, did you receive any 
23 response to this letter? 
24 A None. 
25 Q No o r a l r e s p o n s e ? No t e l e p h o n e c a l l i n r e s p o n d i n g t o 
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* this, or a written response? 
2
 A No. 
3
 Q Now, you have testified that you—that Alpha graphics 
4
 sent this invoice, Plaintiff's Exhibit No. 1 some time in July; 
5 were subsequent invoices sent out? 
6
 A We, through the normal course of business, would have 
7
 sent statements reflecting the due amount. 
8
 Q How often were statements sent out? 
9
 A Thirty days. 
Q So, were other invoices sent that followed up on this 
11
 first invoice? 
12
 A Through the normal course of business, they would have 
received further invoices, that's correct. 
Q Was there ever any objection or response to any of 
15
 those other invoices? 
16
 A None. 
17 MR. MERCER: I have no further questions. 
18 THE COURT: You may cross. 
19 CROSS-EXAMINATION 
20
 BY MR. CALL: 
21 Q Going back to the—your i n i t i a l discussion with 
2 2
 somebody a t Brown, Smith & Hanna; you t e s t i f i e d you talked to 
2 3
 Renae; correc t? 
2 4
 A That ' s co r rec t . 
25 Q you n e v e r t a l k e d t o C h a r l e s Brown when you went ove r 
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 to the office; is that correct? 
2
 A That is correct. 
3
 Q You talked specifically with Guy Davis; correct? 
* A He—yes. Mr. Davis was in the office. 
5
 Q And it was your testimony that you were told to proceed 
6
 on the project by Guy Davis. 
7
 A Can I ~ 
8
 Q Just yes or no. Yes or no. 
9
 A There were—there were three people present. 
10
 Q I'm asking you , your earlier testimony. 
11
 I A Yes. 
12
 I Q Okay. At the time you went over—at the time Charles 
13
 I Brown called to refer his client, it was understood to you that 
the printing was to be done for a client of Brown, Smith & Hanna, 
not Brown, Smith & Hanna; correct? 
A That is correct. 
17
 I Q Did you, at the time, tell Charles Brown that you worked 
18
 I for Alphagraphics? 
A Between Friday, the 8th of July, and Monday— 
Q At the time—at the time Charles Brown called to get a 
bid, you did not tell him you worked for Alpha graphics, did you? 
14 
15 
16 
19 
20 
21 
22
 I A Charles Brown did not call. Renae did. 
23
 I Q You did not tell her you worked for Alphagraphics? 
24 
25 
A No. 
Q I s n ' t i t true that at the t ime, you were in—Progress ive 
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 Printing was in bankruptcy? 
2
 A That is correct. 
3
 Q And it was a Chapter 7? 
4
 A It was a Chapter 7 conversion from a Chapter 11. 
5
 Q But at the time, it was a Chapter 7? 
6
 A In July, yes. 
7
 Q Isn't it true that you didn't become an officer of 
8
 Alphagraphics until September 1st, 1988? 
9
 I A An officer, yes. 
Q Isn't it true that the initial bid you gave to Charles 
11
 Brown was approximately $500? 
12
 A Approximately, yes. 
13
 Q And the changes discussed by Guy Davis at the time you 
14
 met with him in the office, those changes were never communicated 
15
 to Charles Brown by yourself, isn't that true? 
16
 A That's incorrect. Renae was present at the meeting. 
17
 J Q To Charles Brown? 
A Charles Brown was out of town. 
Q So, he never was informed of those changes; is that 
correct? 
A That's correct. 
Q Now, over the weekend, you say you contacted Kermit 
Johnson of Alphagraphics; is that correct? 
A Yes. 
Q And Charles Brown was not notified of your—your 
18 
19 
20 
21 
22 
23 
24 
25 
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 r e f e r r a l , or your contact ing Alphagraphics, was he? 
2
 A No. 
3
 Q Did you contact Charles Brown tell him—to tell him 
* that you contacted Alphagraphics over the weekend? 
5 A No. 
6 Q And when you met with Jeff Brown on July 11th, 1988, 
7
 didn't you wonder who was to be responsible for the bill? 
8 A Yes. 
3 J Q So,—so, you did not have a contract—it was not 
your understanding then that you had a contract with Charles 
11
 Brown at the time; correct? 
12
 A It was my understanding that I had a contract with 
13
 Charles Brown. At the time, I was confirming the contract at 
14
 the meeting on July 11th. 
15
 Q But you—you earlier testified that you talked with 
16
 Mr. Johnson, yourself, and you were trying to determine who 
17
 would be responsible for the bill; correct? 
18 A We were— 
19 Q What— 
20 A We wanted to confirm responsibility. We always 
21
 assumed it was the firm or Mr. Brown. 
22 J Q you never assumed it would be the client who would 
be responsible— 23 
24
 A Never. 
25 Q —for the bill? 
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1
 of the work had been done over <the weekend, before you met with 
2
 Jeff Brown? 
3
 A All the preparatory work, the paper ordering, the color 
4
 printing portion of it was done over the weekend. 
5
 Q And this was before you met with Jeff Brown? 
6
 A Yes. 
7
 Q Who—who performed the work in this order? 
8
 A Alphagraphics. 
9
 I Q So, your testi—you never received a writing from 
Charles Brown or Jeff Brown stating that Charles Brown or 
11
 Brown, Smith & Hanna would be liable; is that correct? 
!2 A Received in writing? 
13 Q A writing. You never—you never got a signature from 
14
 either one stating that Charles Brown would be liable; isn't that 
15
 correct? 
!6 A That's correct. 
17 Q And you never got. a writing from either one stating 
18
 that Brown, Smith & Hanna would be responsible; correct? 
19 A No. We went on faith. 
20 Q This is a—this is a breach—you understand this is a 
21 breach of contract suit; is that correct? 
22 A Yes. 
23 MR. MERCER: Object ion, your Honor. This wi tness i s 
24 not q u a l i f i e d as a l e g a l expert . 
25 THE COURT: Well , that doesn' t c a l l for a l e g a l expert 
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1
 or fourth time this— 
2
 MR. CALL: Your Honor, I— 
3
 MR. MERCER: —precise question has been asked and 
4
 answered. The witness has stated over and over that they were 
5
 confirming in the meeting of July 11 that the firm was respon-
6
 sible. It's been his testimony numerous times. 
7
 THE COURT: Well, it is cross-examination and I don't 
8
 know that he's worn out his prerogatives under cross-examination, 
9
 I He may ask the question again. 
THE WITNESS: I'm going to answer yes. 
11
 Q (By Mr. Call) And who was to be responsible for the 
12 bill? 
13
 A Not being a legal expert— 
14
 Q No. Your understanding. 
15
 A My understanding that it would—that the responsible 
16
 party, in some way, was the firm of Brown, Smith & Hanna, and/or 
17
 one of the members of the firm of Brown, Smith & Hanna. We 
18
 didn't care which. We wanted someone of substance." 
19
 Q And what was your understanding after the meeting? 
20
 A Basically the same. 
21
 Q So, your question was never answered, or— 
22
 A No. It was answered "Charlie isw. Now, in what 
23
 capacity Charles Brown would have—in what capacity my under-
24
 I standing was not—to me, Charles Brown and the firm of Brown, 
Smith & Hanna were one and the same, when I was meeting in their 
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 offices. 
2
 Q Now, when the prospectuses were completed, did you 
3 deliver those to Brown, Smith & Hanna? 
4 A No. It was such an emerge—emergency situation, that 
5 the client of Brown, Smith & Hanna came to our facilities to 
6 pick the copies up to attend a meeting. 
7 Q Isn't it true that the prospectuses were delivered 
8 directly to the client, William Cooper Winery? 
9
 A I have—do not have knowledge of that. 
10
 Q You just know someone came and picked it up? 
11 A Yes. 
12 Q And you didn't inquire as to who—who was picking it 
13 up? 
1* A At that point, during the normal course of business, I 
15 was out of the picture. 
16 Q So, you don't know who actually got the prospectus 
17
 after it was completed? 
18 A It would be hearsay. 
19 Q Isn't it true that at this—at this meeting on July 
20
 11th, Jeff Brown never did say that Brown, Smith & Hanna would 
21 be responsible? 
22 A His only statement to me, as far as responsibility, 
23 J was "Charlie is". 
Q Okay. 
MR. CALL: Thank you. 
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1 testified as follows: 
2
 DIRECT EXAMINATION 
3 BY MR. MERCER; 
4 Q Would you state your name and address for the record, 
5 please? 
6 A Kermit Johnson, 30 Hillside Avenue, Salt Lake City. 
7 Q Briefly describe your education. 
8 A Two years of B.Y.U., two years at the University of 
9
 Utah and 20 years in the printing industry. 
10 Q And what is your current employment? 
11 A President, Alphagrahics. 
12 Q How long have you been president of Alpha graphics? 
13 A Since we incorporated approximately twelve years ago. 
14 Q How were you first contacted regarding the William 
15 Cooper Winery prospectus job? 
16 A Jim contacted me rather late on a Friday, indicating 
17 that there was a great turn-around time on a rather complicated 
18 job. 
19 Q By Jim, you mean Mr. Luebcke? 
20 A Jim Luebcke, yes. 
21 Q And what would that—what date would that Friday have 
22 been? 
23 A That was the second Friday in July. 
24 Q July 8? 
25 A Yes. 
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Q And wnat did you do after you were contacted by 
Mr. Luebcke? 
A I called production people to see about meeting the 
deadlines. 
Q And— 
A I went down to the shop. As I recall, I had to be 
brought from my home to the shop to review the material, and at 
that point, there was more questions about the job than was 
feasible to produce, without some clarification* 
Q Did you then seek the clarification? 
A On Saturday morning, I called Mr. Charles Brown at 
his home. 
3
 I Q And did you seek the clarification from Mr. Brown? 
* A Yes. I had a conversation with him primarily regarding 
5
 only the two-color printed pieces and the cover# things that I 
k6
 did not perceive as a FTC required legal nature. I felt like 
17
 I had those questions answered, but I felt that there were some 
18
 legal sort of questions; and when I say legal questions, I mean 
19
 more of a formatting question of which I have some knowledge of 
20 for these memorandums. We do a great deal of these memorandums. 
21 Q This would have been Saturday, July 9th, you called 
ZZ Mr. Brown at his home? 
23 A Saturday morning between—some time between 10:00 and 
24
 11:00 a.m. 
25 Q you i n t roduced y o u r s e l f t o Mr. Brown as p r e s i d e n t of 
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jUphagraphics? 
A Yes, s i r . 
Q You stated that you were doing this project with 
Mr. Luebcke? 
A Yes, sir. 
Q And did Mr. Brown answer the questions that you put to 
him? 
A He started to, but then we determined quickly, or he 
determined that there were just too many questions to resolve 
over the telephone, and he said he would come in first thing 
"* I Monday morning. 
** I Q And was there, a Monday morning meeting? 
13 A No. In fact, I have a strong recollection that I was— 
I instructed our front counter people to pull me out of my normal 
sales meeting when Mr. Brown came in, but that didn't happen. 
Q What did happen? 
A We called the firm of Brown, Smith & Hanna to be told 
that Mr. Brown had been called out of town, and at that point, a 
meeting was set up—I don't recall whether we were told then that 
Charles Brown was called out of town, I just know that a meeting 
was set up at 3:00 that afternoon, in the firm's office. 
Q Did you attend that meeting? 
A I did. 
Q Who else attended the meeting? 
A Laurie East, Jim Luebcke, and a Mr. Jeff Brown. 
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 Q And did you have discussions with Mr. Luebcke prior to 
2
 the meeting about finding who would be responsible for payment? 
3
 A I made it very clear to Mr. Luebcke that in my 
4
 experience of reproducing memorandums, it was very, very 
5
 important to know whether it was the firm or the client, because— 
6
 Q Why was that? 
7
 A —if we were not careful, at the end, we could end up 
8
 with stock in a company if it were indeed the client. 
9
 I Q What does Alphagraphics generally do if the firm does 
not take responsibility and says the client is—its client is 
11
 responsible? 
12
 A The nature of this type of printing is very speculative 
13
 in nature, very much like our same policy with politicians; we 
get our money up front, at least a 50% deposit. 
15
 I Q If it's the client? 
16
 A If it's the client. 
17
 J Q And if it's the law firm? 
A I—we've changed that policy, but it used to be that 
the—if it were a law firm that appeared to be a substantial 
law firm, and I guess our guide by that was the number of names 
on the door, and appearance of the office, it was—you know, 
22
 normally not a concern. 
23
 I Q It was not a concern at the time that we're discussing 
here? 
18 
19 
20 
21 
24 
25
 I A I wanted c lar i f ica t ion that i t was indeed the firm. 
ASSOCIATED PROFESSIONAL REPORTERS 
tO WEST BROADWAY, SUITE 200 6 2 
SALT LAKE CITY. UTAH 84101 
Q And did you receive that clarification in the meeting? 
A I did. 
Q How was that done? 
A Mr. Luebcke asked Mr. Brown, Mr. Jeff Brown who would 
be responsible. I remember very distinctly that the answer was— 
MR. CALL: Objection, your Honor. I'm afraid we're 
going to get into a little hearsay, if he continues. 
THE WITNESS: I was there. 
THE COURT: No. This would not be hearsay, this—as 
far as we know at this point, this is a member of the firm who 
is now a defendant speaking. 
You may answer. 
THE WITNESS: No. I was in that meeting and Jeff 
Brown said that Charlie would be responsible. 
Q (By Mr. Mercer) And you say you remember that 
distinctly? 
A Yes, because of the nat— 
MR. CALL: Your Honor, I would move to strike his 
response Charles Brown would be responsible. I objected earlier 
on—on that as hearsay, and it was sustained. Charles Brown— 
Jeff Brown did not make a statement against interest at that time 
on behalf of Charles Brown. 
THE COURT: Oh, I apologize, Mr. Call. I didn't—I 
didn't quite catch the drift of your—of your motion. The 
statement may come in, it is not hearsay, being made by a member 
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 A Yeah. 
2
 MR. MERCER: Now, objection. This witness doesn't know-
3
 ' THE COURT: Well, we already know that. We already 
4
 know that he was out of town, that's why he contacted this 
5
 gentleman. 
6
 I MR. CALL: I have no further questions. 
THE COURT: You may cross. 
8
 MR. MERCER: Thank you, your Honor. 
9
 CRO S S-EXAMINATION 
10
 BY MR. MERCER: 
11
 Q Mr. Brown, are you a shareholder in the firm of Brown, 
12
 I Smith & Hanna? 
A No. 
14
 I Q An associate? 
A I would—yes. We haven't issued stock. 
Q Are you an officer and director? 
17
 I A I think I'm a secretary; take notes of our—of our 
18
 meetings. 
19
 I Q So you do attend shareholder meetings? 
A They're not shareholder meetings. I believe they're— 
15 
16 
20 
2 1
 I wouldn't know what you'd c a l l them; j u s t they 're planning 
22 
23 
25 
meet ings . 
Q Do you consider yourse l f a partner in the firm? 
2 4
 A Yes. I do. 
Q In this meeting of July 11, did you know that these 
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1
 people were from Alphagraphics? 
2
 A I knew that two of them were. 
3 Q And did you help direct the work that was being 
4 discussed in that meeting? 
5 A I answered their questions. 
6 Q Did you help direct the work that was being discussed? 
7 A I don't know what you mean by that. 
8 MR. CALL: Your Honor, objection to the vague question, 
9
 Could you be more specific? 
10 THE COURT: Yes. If you'd be more specific about what 
11 you mean "direct the work". A s — 
12 Q (By Mr. Mercer) So, when they asked questions about 
13 their prospectus, you answered those questions? 
14 A I gave them suggestions, yes. 
15 Q And William Cooper Winery was a client of Brown, 
16 Smith & Hanna? 
17 A I don't know. I know that he was a client of Charles 
18 Brown. 
19 Q Was he a client of yours? 
20 A No. 
21 Q But you did bill William Cooper Winery for the time 
22 you spent, did you not? 
23 A That's right. 
24 Q So, it would be a client if you're billing the client, 
25 w o u l d n ' t i t ? 
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1 A He is not a client of mine. If I do work for him, I 
2 bill him, but he's Charles' client. 
3 Q But you did work for the client and billed him? 
4 A Yes. 
5 Q That was William Cooper Winery who you billed for your 
6 time? 
7 A Yes. 
9 Q Do you recall how long the meeting was in the morning 
9 of July 11th? 
10 A I think it was somewhere from a half an hour to 45 
Xi minutes. Something in that—in that range, I believe. 
12 Q Do you recall how much time you billed to William— 
13 William Cooper Winery for the time you spent in that meeting? 
14 A Half an hour to 45 minutes. 
15 Q Do you recall how much time you wrote down in your 
16 I Day timer for July 11, 1988, for that meeting? 
A Well, not for that meeting specifically, because I also 
did other work in the morning on that matter; in other words, I 
didn't—I didn't split it out for that meeting. 
Q So, do you recall how much time you spent and billed 
17 
18 
19 
20 
2i to that client that morning? 
22 
23 
A I think about two hours. 
Q And was Brown, Smith & Hanna doing the legal work on 
24 I the prospectus for William Cooper Winery? 
25 A I don't know. 
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 ( business, we're simply their attorneys, and we're simply helping 
them negotiate this as part of our—part of our duty to them, 
responsibility to them; but this statement is not made. 
The best that we can say for the law firm in this 
whole procedure is that they're very noncommittal as to who's 
going to be responsible. They, at no time, deny responsibility 
and they at no time specifically say the winery is responsible. 
Now, with that being the case, what would the 
representatives of the printing company be led to expect? They're 
dealing only with members of the law firm, they're dealing on 
the premises of the law firm, the first contact was made to them 
by a representative of the law firm, and the only time that they 
apparently ever meet with someone from the winery is this meeting 
where Guy Davis is present, and some specific questions as to 
the format or the lay-out of this prospectus is discussed with 
him because apparently it's his—it's his responsibility t o — 
to design this or to have it printed. 
The next problem which the law firm runs into is that 
once the invoice i s — 
(Tape change. Some proceedings not recorded.) 
THE COURT: — a s has been pointed out by Mr. Mercer, 
at no time does the law firm ever notify the plaintiff that 
you're billing the wrong people. We didn't agree to pay this 
bill, but rather, again, the only testimony we have is that 
Charles Brown will see if he can't get the money from the winery. 
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11 
At no time does he deny responsibility, at no time does he deny 
2 I 
the existence of this debt, but simply continues on with this 
discussion by saying, well, we'll see if we can get some more 
4
 money, we weren't given a big enough retainer, et cetera. 
5
 Now, finally, as to the value of this work, the 
6
 I testimony by the plaintiff is that the work was valued at $4,000 
We have some testimony by Mr. Jeffrey Brown that he was told 
8
 that it would be two to $3,000, but that is such an isolated 
9
 ( statement, it's not—we don't know who makes the statement. 
Specifically, he thinks it's Mr. Lubeck—or Luebcke, but 
Mr. Luebcke denies that he ever called out, but doesn't deny 
7 
12
 that perhaps someone else from the printing company could have 
13
 called; but we have this one statement that it might be two— 
14
 or it would be two, maybe as high as three. But the invoice 
^ arrives for $4,000, and we have no testimony at all that there's 
16
 an objection by the law firm or the winery, that this is an 
17
 excessive bill, thatthey want to talk about this; simply, the 
18
 invoices continue to come, the letters start to come and nobody 
19
 makes any—any complaint about it. 
20 Based upon the evidence which we've heard, the Court 
21 finds for the plaintiff as against the law firm, in that if not 
22
 by direct statement, the law firm entered into this contract, 
23 they certainly, by their actions, by the implications, and by 
24
 J their response after the merchandise was delivered, they have 
accepted this contract. And so I find for the plaintiff as 25 
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1
 I prayed as against the law firm, plus costs, plus interest at the 
2
 ' legal rate of ten percent. 
3
 Gentlemen, if you wish findings of fact and conclusions 
4
 of law, Mr. Mercer, if you will prepare those, submit them to 
5
 Mr. Call for his approval, and the Court will be happy to sign 
6
 them. 
7
 MR. MERCER: Thank you, your Honor. 
8
 THE COURT: Uh huh. 
9
 I MR. CALL: Thank y o u , your Honor. 
1 0
 I (Whereupon, t h i s hear ing was c o n c l u d e d . ) 
11 
12 
13 | * * * 
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